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DETAILED ACTION 

Election/Restrictions 

Applicants election without traverse of Species I of the Screw Retaining 
Mechanism (Figure 2A), Species I of the Bone Plate Aperture (Figure 3A), Species I 
of the Screw (Figure 5) and with an Insert (Figure 21 B) in the reply filed on December 
14th, 2006 is acknowledged. 

Claims 13, 14, 50-53, 57, 59, 60 and 64-66 are withdrawn from further 
consideration pursuant to 37 CFR 1.142(b) as being drawn to a nonelected species, 
there being no allowable generic or linking claim. Election was made without traverse 
in the reply filed on December 14 th , 2006. 

Drawings 

The drawings are objected to as failing to comply with 37 CFR 1 .84(p)(5) 
because they do not include the following reference sign(s) mentioned in the 
description: "26" and "74". Corrected drawing sheets in compliance with 37 CFR 
1.121(d) are required in reply to the Office action to avoid abandonment of the 
application. Any amended replacement drawing sheet should include all of the figures 
appearing on the immediate prior version of the sheet, even if only one figure is being 
amended. Each drawing sheet submitted after the filing date of an application must be 
labeled in the top margin as either "Replacement Sheet" or "New Sheet" pursuant to 37 
CFR 1.121(d). If the changes are not accepted by the examiner, the applicant will be 
notified and informed of any required corrective action in the next Office action. The 
objection to the drawings will not be held in abeyance. 
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Specification 

The abstract of the disclosure is objected to because of undue length. An 
abstract must be a concise statement of what the applicant feels is the novelty of the 
invention in the range of 50 to 150 words. Correction is required. See MPEP 
§ 608.01(b). 

Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 7, 10-12, 15, 16 and 21 are rejected under 35 U.S.C. 112, second 
paragraph, as being indefinite for failing to particularly point out and distinctly claim the 
subject matter which applicant regards as the invention. 

Claim 7 recites the limitation "said elongated slot" in lines 1-2. There is 
insufficient antecedent basis for this limitation in the claim. 

Claims 10-12 recite the limitation "said screw retaining means is further defined 
as an insert." The specification as well as claim 61 both refer to an insert/insert means 
as what is shown in Figure 21 B. Claim 61 also claims the insert and screw retaining 
means separately. Claims 10-12 blur this distinction by referring to the screw retaining 
means as also an insert, which is improper and causing the claim to become indefinite. 

Claim 15 recites the limitation "said insert" in line 2. There is insufficient 
antecedent basis for this limitation in the claim. 

Claim 16 recites the limitation "said insert" in line 2. There is insufficient 
antecedent basis for this limitation in the claim. 
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Claim 21 recites the limitation "claim 20" in line 1. There is insufficient 
antecedent basis for this limitation in the claim. 

Double Patenting 

The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. A nonstatutory 
obviousness-type double patenting rejection is appropriate where the conflicting claims 
are not identical, but at least one examined application claim is not patentably distinct 
from the reference claim(s) because the examined application claim is either anticipated 
by, or would have been obvious over, the reference claim(s). See, e.g., In re Berg, 140 
F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re Goodman, 1 1 F.3d 1046, 29 
USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 
1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, 422 
F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 
USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) or 1 .321(d) 
may be used to overcome an actual or provisional rejection based on a nonstatutory 
double patenting ground provided the conflicting application or patent either is shown to 
be commonly owned with this application, or claims an invention made as a result of 
activities undertaken within the scope of a joint research agreement. 

Effective January 1, 1994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 
37 CFR 3.73(b). 

Claims 1-8, 10-12, 15-17, 21 and 61-63 are rejected on the ground of 
nonstatutory obviousness-type double patenting as being unpatentable over claims 1-6 
of U.S. Patent No. 6,695,846. Although the conflicting claims are not identical, they are 
not patentably distinct from each other because the difference between the claims lies 
in the fact that the patent claims include more elements are is thus more specific. Thus, 
the invention of the patent is in effect a species of the generic invention of the 
application claims. It has been held that the generic invention is "anticipated" by the 



"species." See In re Goodman, 29 USPQ2d 2010 (Fed. Cir. 1993). 
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Claims 1-8, 10-12, 15-17, 21 and 61-63 are provisionally rejected on the ground 
of nonstatutory obviousness-type double patenting as being unpatentable over claims 
22, 26-33, 35, 36, 42, 54 and 55 of copending Application No. 10/401 ,997. Although the 
conflicting claims are not identical, they are not patentably distinct from each other 
because the difference lies in the fact that the copending application recites functionally 
that the screw retaining means is for use with a bone plate. Therefore, it would have 
been obvious to one having ordinary skill in the art to have provided a bone plate for the 
screw retaining means. 

This is a provisional obviousness-type double patenting rejection because the 
conflicting claims have not in fact been patented. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 1-6, 8, 10, 15-17, 21 and 61-63 are rejected under 35 U.S.C. 102(b) as 
being anticipated by Ralph et al (US Patent 5,607,426). 

Ralph et al disclose an assembly (Figures 1-8) comprising: a curved base plate 
(100, Figure 3a) having at least one aperture (110) extending through with a recess 
(111); the aperture extending along the longitudinal axis of the plate; 
[First Interpretation] a screw retaining means (142) having a recess (143) to 
encompass the head of a bone screw; the screw retaining means being rotatable and 
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locks by rotating elements (147) into the recesses (111) and when inserted locks/blocks 
the screw head and when rotated out unlocks/doesn't block the screw head. 
[Second Interpretation] a screw retaining means (132) having a recess (134) movable 
and rotatable within an insert means (142); the screw retaining means (132) having a c- 
shaped compressible washer (136) to be inserted into a groove (145) of the insert (142) 
which forms a groove in the aperture (110). 

Claims 1 and 7 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Richelsoph (US Patent 6,017,345). 

Richelsoph discloses a base plate (Figure 11) with screw retaining means (26, 
28) insertable into a slot (44), the slot disposed at an acute angle because the plate is 
curved (as shown in Figure 12). 

Claims 1 and 10-12 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Michelson (US Patent 6,138,550). 

Michelson discloses a base plate (Figure 33) having screw retaining means (20) 
having an eccentric hole (relative to its central axis) that can rotate into a concentric 
position relative to apertures receiving screws (30). 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Richard R. Shaffer whose telephone number is 571-272- 
8683. The examiner can normally be reached on Monday-Friday (7am-5pm). 



Application/Control Number: 10/730,210 Page 7 

Art Unit: 3733 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Eduardo Robert can be reached on 571-272-4719. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 




Richard Shaffer 
March 2 nd , 2007 



